i N ;;4'-65’-00886:6\( bt

. 5 = mh COURT OF APPEALS
2 ousmn TEXAS

S IN THE COURT OF APPEALS ‘
FOR Tm: FOURTEENTH DlSTRICT OF Tk HXAS MAR 30 2009

= HOUSTON Texas | “CHRISTOFnEn A, PRINE
"‘ T ‘ '. - f:f~'..' CLEHK . B

BENSON BAILESS AND ALNET BAILEGS .': e

Appellants,

.\;-_:j_' _-'v.;v;',. _}‘_' LA

KAISER GYPSUM COMPANY INC ET AL, -~

It Cal S Appellees

N ON APPEAL FR()M THE A s
llm JUDICIAL DISTRICT COURT OF HARRIS COUNTY / v e A
HONORABLE MARK DAVII)SON, PRrsmlNG DR TR L

R ,..7

-
-

BRIEF OF APPELLAN TS

B

WILLIAMS KHERKHER HART BOLNDAS LLP

COllyn A Peddie - - :

" -StateBar No. 15707300° e T e,
Troy Chandler -. . .- = DU _— a,f";}'/./;

State Bar No. 24006982 T

" Samantha Flores”: R S e

-State Bar No, 24007998 R ROt . T

‘Marcus D: Piririey - R N C L e !

State Bar No. 24034007 o B I T ety

8441 Gulf Freeway, Suite 600 G i e AT

. Telephone (713)230-2200 __, ' s ,_'
- Facsimile (713) 6456226~ . ET T

Attorneys for Appellants -

O A

I PR T I T E N T ROTY AR P T R S FT D S T N T T R Y B P E‘ﬂuli!




No. 14-08-00886-CV

IN THE COURT OF APPEALS
FOR THE FOURTEENTH DISTRICT OF TEXAS
HouUSTON, TEXAS

BENSON BAILESS AND ALNET BAILESS,

Appellants,
V.

KAISER GYPSUM COMPANY, INC,, ET AL.,

Appellees.

ON APPEAL FROM THE
111H JUDICIAL DISTRICT COURT OF HARRIS COUNTY
-HONORABLE MARK DAVIDSON, PRESIDING.

BRIEF OF APPELLANTS

WILLIAMS KHERKHER HART BOUNDAS LLP
Collyn A. Peddie

State Bar No. 15707300

Troy Chandler -

State Bar No. 24006982
Samantha Flores

State Bar No. 24007998
Marcus D. Pinney

State Bar No. 24034007

8441 Gulf Freeway, Suite 600
Telephone (713) 230-2200
Facsimile (713) 643-6226

Attorneys for Appellants

ORAL ARGUMENT REQUESTED

T R (S RN S A TN T R T AT I TR

e vkl o b b el e il




IDENTITIES OF PARTIES AND COUNSEL

Appellants certify that the following is a complete list of the parties, attorneys, and any
other persons who have an interest in the oytcome of the case.

Appellants:

Alnet Bailess, as Representative
of the Estate of Benson Bailess,
Deceased

Appellee:

Kelly-Moore Paint Company, Inc.

TN A R T

i

- Counsel;

WILLIAMS, KHERKHER HART
~ BounDAs,LLP

Collyn A. Peddie

Texas Bar No. 15707300
Troy Chandler

* State Bar No. 24006982

Samantha Flores

State Bar No. 24007998
Marcus D. Pinney

State Bar No. 24034007

8441 Gulf Freeway, Suite 600
Houston, Texas 77017
Telephone: (713) 230-2200
Facsimile:  (713) 643-6226

Craig A. Morgan

Texas Bar No. 14435330
Attorney at Law

718 Sunfish

Austin, Texas 78734
Telephone: (512) 608-9324
Facsimile:  (512) 261-3628

Todd N. Wade

Texas Bar No. 20627500

BROWN MCCARROLL, LLP

111 Congress Avenue, Suite 1400
Austin, Texas 78701 |
Telephone: (512) 479-9791
Facsimile:  (512) 479-1155

R R AR T AR N W T A A LI T R R IR AT I

db

|||\

ik




L b s i bl i ) o

Parties Dismissed Pursuant
to Motion for Summary Judgment:.

Kaiser Gypsum Company, Inc.

Union Carbide Corporation

Bondex International, Inc.
(Settlement Agreement July 17, 2008)

Carborundum Company, n/k/a
- Industrial Holdings Corporation

Certainteed Corporation, individually
as a Successor in Interest to Certainteed
Corporation

(Settlement Agreement April 29, 2008)

Gary Elliston
DEHAY & ELLISTON, LLP
3500 Bank of America Plaza

- 901 Main Street

Dallas, Texas 75202

James H. Powers

Sharla J. Frost

POWERS & FrROST, LLP
2400 One Houston Center
1221 McKinney Street
Houston, Texas 77001

David D. Reynard, Jr.

JENKINS & MARTIN, LLP

Post Office Box 26008

2615 Calder Avenue, Suite 500
Beaumont, Texas 77720

Patrice Pujol

FORMAN PERRY WATKINS KURTZ
& TARDY LLP

1717 St. James Place, Suite 600
Houston, Texas 77056

James H. Powers
Sharla J. Frost

'POWERS & FROST, LLP

2400 One Houston Center
1221 McKinney Street
Houston, Texas 77001

. P . AP . L
e SRS L

s

|
4

[ m-T




L,

CiEE L e bl b L

Georgia Pacific Corporation

Triplex, Inc.
(Non-Suit April 11, 2008)

Able Supply Co.

Garlock, Inc. .

Honeywell International, Inc.

Ingersoll-Rand Company

Metropolitan Life Insurance Company

Owens-Illinois, Inc.

iv

cobe i e

. John R, Gilbert

GILBERT & GILBERT
Post Office Box 1819
222 North Velasco
Angleton, Texas 77516

Barbara J. Baron

MEHAFFY WEBBER, PC

Post Office Box 16

2615 Calder Avenue, Suite 800
Beaumont, Texas 77704

Lisa Powell

JACKSON WALKER, LLP
1401 McKinney, Suite 1900
Houston, Texas 77019

William Mahoney
SEGAL MCCAMBRIDGE SINGER
& MAHONEY, LTD.

- 100 Congress Avenue, Suite 700

Austin, Texas 78701
(No counsel listed)

Laura Frase

FORMAN PERRY WATKINS KURTZ
& TARDYLLP

2001 Bryan Street

1300 Bryan Tower

Dallas, Texas 75201

Kenneth Rhodes

LoOPER REED & MCGRAW

1300 Post Oak Boulevard, Suite 2000
Houston, Texas 77056

(No counsel listed)

T o PO 1 I I PRSP A1 TR




Rapid American Corporation,

as Successor in Interest by Merger of ¢ o

Phillip Carey Manufacturing Co. Thomas Taylor

' ANDREWS & KURTH, LLP
Texas Commerce Tower
600 Travis, Suite 4200

‘Houston, Texas 77002

- Resco Holding, Inc. _ ' Jim Wetwiska
(Non-Suit October 4, 2006) AKIN GUMP STRAUSS HAUER & FELD, LLP
1111 Louisiana Street, 44™ Floor
~ : : Houston, Texas 77002

Riley Stoker Corporation Gary Elliston
DEHAY & ELLISTON, LLP

3500 Bank of America Plaza
901 Main Street
Dallas, Texas 75202

The Dow Chemical Company Arthur Almquist
. MEHAFFY WEBBER, PC
500 Dallas, Suite 1200
Houston, Texas 77002

o bll i B i s e \llnxi.‘liil e BEBE IRl s Dibedak b b b b TR T AR TR R R Y|P R




R N N o N N I R R T T 1[I RE I (TR R 11| R R S T IR RN} N O

TABLE OF CONTENTS

Page(s)
DENHTESOFPARTESMDCOUNSﬁL........................i .......... il
TABLE OF CONTENTS. . ... ... ettt ettt vi
TABLE OF AUTHORITIES. . . ..ttt ettt e e e e e eeaans P viii
STATEMENTOF THECASE. ................. e PR < 1
ISSUES PRESENTED. . ..ottt ittt ittt tiae e ei e ieeeaaennnans Xiv
STATEMENT OF FACTS. . . .o ettt et ettt e e e e e e e 1
SUMMARY OF THE ARGUMENT. . . ... ..ottt et it e e 10
ARGUMENT . . .ottt ittt ettt et e ettt et ee e eaaaeannn 13
. STANDARD OF REVIEW. .. .......ouvunirninininninannnnannn, 13
II. THEMDL COURT MISREAD AND MISAPPLIED
BORG-WARNER CORP V. FLORES TO REQUIRE
THAT APPELLANTS DEMONSTRATE THAT
APPELLEE KELLY MOORE EXPOSED APPELLANT.
BAILESS TO A DOSE OF ASBESTOS SUFFICIENT
BYITSELFTO HAVE CAUSED HISMESOTHELIOMA. ............. 14
A.  Borg-Warner Requires Causation Evidence
Regarding Only an Individual Defendant’s
Contribution to a Plaintiff’s Aggregate Dosage. ................. 14
B.  Even the MDL Court Admitted that
Appellant Bailess Met Borg-Warner's
Strictures Under Appellants’ Reading of _
that Decision. ....... P 20

vi

AN

cibial bl




Page(s)
C.  Neither Borg-Warner nor Stephens Requirés the
Fixed Exposure Threshold the MDL Court
Imposed, Particularly in Mesothelioma Cases.................. 22
1. THE MDL COURT’S RULING VIOLATES TEXAS CIVILV
PRACTICE & REMEDIES CODE § 33.002 BY IMMUNIZING OR
SCAPE-GOATING OTHERWISE PROPORTIONATELY-
LIABLE PARTIES AND REMOVING ASBESTOS CASES
FROMITS SWEEP. . ... i e ittt iaenannn 27
IV. THE MDL COURT IGNORED APPLICABLE SUMMARY
JUDGMENT STANDARDS AND A FACT ISSUE ON
WHETHER A THRESHOLD FOR ASBESTOS EXPOSURE
TO CAUSE MESOTHELIOMA EVENEXISTS. . ...t 31
CONCLUSION AND PRAYER. ............ e e 33
CERTIFICATE OF SERVICE............ P e e 35
O APPEND . . e e e e e 36
vii
[atiia ity rell ikfuiHiAnIHh?h,ii P I TR I SN BTN I A I IO B REOR R T e O




TABLE OF AUTHORITIES

Page(s)

Cases
Binur v. Jacobo, ) . } ,

135S.W.3d 646 (Tex.2004). . ..ot it eeeee e ennes 13
Borg-Warner Corp. v. Flores,

232S.W.3d 765 (Tex. 2007)....ccveeven.... 6, 8, 10-12, 14-18,20-23,25-27,30-32
C.M. Asfahl Agency v. Tensor, Inc., .

135 S.W.3d 768 (Tex. App.—Houston [1st Dlst 12004, nopet.). ............... 9
Celotex Corp. v. Tate, ‘ |

797 S.W.2d 197 (Tex. App.—Corpus Christi 1990, writ dism’d)................26
City of Keller v. Wilson,

168 S.W.3d 802 (Tex. 2005). . .. oo oeniiiii i 13
Driess v. Friederick,

73 Tex. 460, 11 S.W. 493 (1889) ....... et r et 20
F.F.P. Operating Ptnrs., L.P. v. Duenez, _

237S.W3d 680 (Tex.2007). .. cvvr ittt i it eeeeeaenns 30,31
FM Props. Operating Co. v. City of Austin,

228 W3d 868 (Tex.2000). . .covrrri it iiaee it ettt 9
Fairchild v. Glenhaven Funeral Services Ltd., A

[2003]1 A.C.32(H.L.2002)................ e i e 24
Forbes Inc. v. Granada Biosciences, Inc., , _

124 SW.3d 167 (Tex. 2003). .. oo i e et et 13
Gen’l Mills Rests., Inc. v. Tex. Wings, Inc., |

12 S.W.3d 827 (Tex. App.—Dallas 2000, nopet). .. .....ccvvveveinnenn.... 13
Georgia-Pacific Corp. v. Stephens,

239 S.W.3d 304 (Tex. App.—Houston _ ~

[1st Dist.] 2007, pet.denied)................ e 2,17, 18,21-23

viii

AT e A T OO TN T O A L A P T L R A [ K 1A 1R E TR Y Y A S R R B T IR A T

Pl bies Jele b




King Ranch, Inc. v. Chapman,

118 S.W.3d 742 (Tex. 2003).. .. .. R R S £ )
Kurak v. A.P. Green Refractories Co., .

689 A2d 757 (N.J. Super. AD. 1997). . ..ot e 8

" Lohrmann v. Pittsburgh Corning Corp., . : : :

T82F.2d 1156 (4th Cir. 1986). . . .. .ot i i i i cii et 18
Mack Trucks, Inc. v. Tamez, .

206 SW.3d 572 (Tex.2006). . ..o ottt e e e 13
Merrell Dow Pharms., Inc. v. Havner, . .

953 S.W.2d 706 (Tex. 1997)............. et e, 13
Mitchell v. Gonzales,

54 Cal.3d 1041 (1991). . ittt e e e 29
Newco Drilling Co. v. -Weya'nd,-

960 S.W.2d 654 (Tex. 1998). . . .. ivi i e e et cei e 9
People v. Caldwell, :

36 Cal. 3d 210, 203 Cal. Rptr. 433, 681 P.2d 274 (1984). ... .. .............. 29
Preston Gate, L.P. v. Bukaty, | ,

248 S.W.3d 892 (Tex. App —-Dallas 2008, no pet) .......... s 13
State v. Heal,

917 S.W.2d 6 (Tex. 1996) ............... P 14
Rutherford v. Owens-]lii’nois, » ‘

67 Cal. Rptr. 2d 16,941 P.2d 1203 (1997).......... R 11, 15, 16, 28, 29
Sudan v. Sudan, :

199SW3d291(Tex 2006)........; .............. R LR TR 13
Tragarz v. Keene Corp., _ L

980 F.2d 411 (7th Cir. 1992)8

ix

IR T AR ML o ‘ S dl ke b i

fheompp b bt oo s e L e e




Webb v. Jorns,

488 S.W.2d 407 (Tex. 1972)...... f e e 9
Rules
TEX. R.CIV.P. 1668(1). - - e v ettt et e e e e et et 13
TEX. R.JUD. ADMIN. 13.0(C). ..ot ittt it e ittt it e niessnnacanans xiii
TEX. CIV. PRAC. & REM. CODE § 33.002. . .+« v ettt e e ean s 12,13
Other

Antman, Malignant Mesothelioma,

NEW ENG. J. MED. 303:200-202 (1980) - . -+« - e ceeeee e e e eeeeeaann 7

Bernard D. Goldstein & Mary Sue Henifin, REFERENCE GUIDE ON TOXICOLOGY,
in Federal Judicial Center, REFERENCE MANUAL ON SCIENTIFIC
EVIDENCE401 (2d ed.2000) . .. ....voiiiieiiineiiierineannnnnn ... 25

Bianchi, Latency periods in asbestos-related mesothelioma of the pleura,
EUR. J.CANCERPREV. 6:162-166 (1997) . . . ..o i i 24

Browne and Smither, Asbestos-related mesothelioma:
factors discriminating between pleural and peritoneal sites,
BRIT. J. IND. MED. 40:145-152 (1983) .. ........ e ieerieiecheenaeaeaas 24

Casenote: Toxic Tort - Causation in Asbestos Claims - The Texas Supreme
Court Creates New Causation Requirement and Leaves Numerous
Victims Without a Remedy, 61 SMU L. REv. 487 (Spring2008) .............. 26

Coggon, et al., Differences in Occupational Mortality from
Pleural Cancer, Peritoneal Cancer, and Asbestosis,
Occup. ENVTL. MED. 52: 775-777 (1995) . e e ovvv vt e 8

David A. F ischer, Insufficient Causes,
94 KY.LJ.277(2005/2006) . . . v oot ettt e e et e e 28

h”' “.Hi‘ “ll“ Il'?ii l“liﬁ:t!l;\ilm I‘li;‘%:”;iﬂﬁ:s:‘i‘i el A - ‘; B TRy 4 [ TR

RE RS |;I|:!|||Ii’




19 William V. Dorsaneo, III, Texas nganon Guide -
PERSONAL INJURY § 290.03. . ..... e e ettt e 16

Fischbein, et al., Drywall construction and asbestos exposure,
AMER. INDUS. HYG. ASSOC. J., 40:402-407 (1979) . . . . oo 22

Giarelli et al., Malignant mesothelioma of the pleura in Trieste, It&ly,
AM.J IND.MED. 22:521-530 (1992) . . ..o ot et 24

Greenburg and Davies, Mesothelioma Register 1967-68, _
BRIT. J. IND. MED. 31:91-104 (1974) . .. .. .. ... ... ... ... e, 24

Iwatsubo, et al., Pleural Mesothelioma: Dose-Response Relation at
Low Levels of Asbestos Exposure in a French Population-based _
Case-Control Study, AM.J. EPID. 148(2):133-142(1998) .. ..........o... .. 23

Joseph Sanders, Michael D. Green, William C. Powers, Jr.,
A Tribute toProfessor David Fischer: The Insubstantzalzty
of the “Substantial Factor” Test for Causation,
73 Mo.L.REV. 399 (Spring 2008) .. ............... [ 17,27

MAS Work Practice Study: “Kelly-Moore, Mixing, Applying, Sanding ,
& Cleanup of Asbestos Containing Finishing Compound,” October 1999 . ... ... 4

Mesothelioma: Has Patient Had Contact With Even Small Amount of
Asbestos?, 25T JAMA 1569 (Mar. 27, 1987). . ..o ooeee il 7

Michael Green, 4 Future for Asbestos Apportt’gnment?,
12 ConN. INs. L.J. 315 (2005/2006) . ... ......... e 30

Neumann, et al, Malignant Mesothelioma Register 1987-1999,
INT. ARCH. Occup. ENVIRON. HEALTH 74:383-395 (2001) ................ .24

Newhouse and Thompson, Mesothelioma of Pleura and Peritoneum
Following Exposure to Asbestos in the London Area,
BRIT.J. INDUS. MED. 22:261-66 (1965) . . . .. ..o oo e, 24

PATHOLOGY OF ASBESTOS-ASSOCIATED DISEASES 26
(Roggli, et al., eds. 2d ed. 2004) . ........ R R L T 57

R N B T T AR o 1| [ N T B S R R I IR R R R R I A R T A R e T A




ll;“! [ARTER I il | il Hi !.“l“:l;iiil. . i e wbbe cianhaielo oo : v

PROSSER & KEETON ON TORTS (5th ed. 1984)'§41 ....... e e 29
PROSSER & KEETON ON TorTs (5th ed. 1988 SUPP.) § 41, e et 29
RESTATEMENT (SECOND)OF TORTS §9ecmt. b(1965) . .....cvvivi it 18

RESTATEMENT (THIRD) OF TORTS: Liability for Physical Harm § 26
cmt. j and Reporters’ Note cmt. j
(Proposed Final Draft No. 1,2005) ... inee .28

RESTATEMENT (THIRD) OF TORTS § 27 |
(Tentative Draft N0.2,2005) ... ..o e 19

RESTATEMENT (THIRD) OF TORTS: Liability for Physical Harm
(Basic Principles) § 36 cmt. b (Trivial and Insubstantial
Contributions to Multiple-Sufficient Causal Sets)

(Tentative Draft No. 3, April 7, 2003). ..+ o nvrovrnrenns... U 10,19

Rodelspérger, et al., Asbestos and Man-Made Vitreous Fibers as
Risk Factors for Diffuse Malignant Mesothelioma:
Results from a German Hospital-Based Case-Control Study,
AM. J. INDUS. MED. 39:262-275(2001) . . ... e iii i e, 24

Rohl, et al., Expo&ure to Asbestos in the Use of Consumer Spackling,

Patching, and Taping Compounds,” Science, Vol. 1 (1975) . ............... 22

Verma and Middleton, Occupational Exposure to Asbestos in the
Drywall Taping Process, AMER. INDUS. HYG.J., Vol. 41 (1980) ............. 22

World Health Organization, Environmental Health Criteria 203:
Chrysotile Asbestos (1998) (“EHC 203)............ e, 7

xii




Nature of the Case:

Course of
Proceedings: .

MDIL Court:
Former

Trial Court:

Trial Court's
Disposition:

STATEMENT OF THE CASE

Appellants Benson Bailess and his wife Alnet sued several
manufacturers of asbestos-containing joint compounds to

“recover for his mesothelioma-related injuries resulting from

exposure to such compounds, some of which were
manufactured by Appellee Kelly Moore Paint Company, Inc.
[“Kelly Moore”].

The . former judge of the Texas Asbestos Multi-District
Litigation and 11th Judicial District Court, the Honorable
Mark Davidson, granted Appellee Kelly Moore’s No-
Evidence Motion for Summary Judgment on causation in
open court on June 20, 2008. CR 169-70; 940-41; Ist Supp.
CR 14. After the motion was granted and the remaining
claims were remanded to the 333rd Judicial District Court for
trial, the remaining defendants settled the Bailesses’
remaining claims, and that court’s former judge, the
Honorable Joseph Halbach, Jr., signed a final order, dated
August 11, 2008, which reflected the disposition of all of the
Bailesses’ claims, including its claims against Kelly Moore.
CR 994. A timely appeal was then taken from the final order
encompassing Judge Davidson’s earlier ruling.

The 11th Judicial District Court of Harris County, Texas,
Judge Mark Davidson, presiding.’

The 333rd Judicial District Court of Harris County, Texas,
Former Judge, Joseph Halbach, Jr., presiding.

- Interlocutory no-evidence summary judgment was granted in

favor of Appellee Kelly Moore and against Appellants
Bailess. The trial court thereafter entered a final order
reflecting the disposition of all of the Bailesses’ clalms
including their clalms against Kelly Moore.

!As this is an appeal from an order of the MDL court, this appeal should be expedited by

this Court. See TEX. R. JuD. ADMIN. 13.9(c).
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